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A. Introduction and Experience 
 

1. I, Philip Wedgwood Wallace, of Dawnedge Lodge, Woburn lane, Aspley Guise, Bedfordshire, 
MK178JH, have been appointed as an assessor under section 70 of the Senior Courts Act 1981 (the 
“Assessor”) for the purpose of assisting the Court in determining whether the remuneration 
sought to be approved by way of an application heard by Mr Justice Snowden on 9 September 
2019 (“the Application”) is fair, reasonable and commensurate with the nature and extent of the 
work properly undertaken or to be undertaken.  The Application was made by the Joint 
Administrators of Nortel Networks France S. A. S. (“NNF”), Messrs. Alan Robert Bloom, Stephen 
John Harris and Alan Michael Hudson (“the Administrators”). 
 

2. I set out in Appendix 1 my curriculum vitae and highlight in the following paragraphs experience 
which I believe to be of particular relevance to my understanding of the issues on which my 
opinion is sought. 

 
3. After leaving university, in 1971 I joined Peat Marwick Mitchell & Co, a firm of chartered 

accountants which, after a number of mergers, is now known as KPMG.  I remained with KPMG 
until retiring from full employment in 2005. 

 
4. From the time I was appointed a partner in 1986 until my retirement, I specialised in large and 

complex insolvencies and restructurings, as detailed in Appendix 1, including working on a number 
of large international companies. 

 
5. At KPMG I was appointed a member of the UK Board, Chairman of KPMG’s own Audit Committee 

and one of four Vice Chairmen of the UK Board.  I was appointed a member of the Council of both 
the Institute of Chartered Accountants in England and Wales (“ICAEW”) and the Association of 
Business Recovery Professionals (“R3”).  I was Chairman of the Insolvency Committee of ICAEW 
and Chairman of the Technical Committee of R3.  I was also a founder member of the Insolvency 
Practices Council, a public interest body established to influence the professional and ethical 
standards of insolvency practitioners. 

 
6. After leaving KPMG I took up a number of non-executive roles, as detailed in Appendix 1. Of most 

relevance to this report was my appointment in 2009 as Advisor to the Creditors’ Committee of 
Lehman Brothers International Limited (in Administration) (“LBIE”). LBIE is the largest and most 
complex insolvency ever in the UK.  My appointment as Advisor finished in 2018 when the 
creditors were paid their debts in full together with statutory interest. 

 
B. Appointment and Methodology 

 
7. The Application seeks the approval of the Court for the fees sought by the Administrators’ firm, 

Ernst & Young (“E & Y”) for two periods. The first period, (“Period 1”), covers the period from 3 
September 2016 to 7 June 2019.  The second period, (“Period 2”), covers the period from 8 June 
2019 through to the anticipated conclusion of the Administration.  This latter period requires 
forecasting of time that will be incurred. 



 

 
8. The Application is in respect of remuneration sought not only for work done in the Administration 

of NNF but also for work done in a Company Voluntary Arrangement (“CVA”) for NNF. The 
Administrators of NNF were also the Supervisors of NNF’s CVA. 

 
9. Further clarification of my role as Assessor is set out in Mr. Justice Snowden’s Approved 

Judgement dated 19 September, in particular in paragraphs 44 to 49.  In those paragraphs and 
without limiting my discretion to bring to the Court’s attention any matters of concern, there are 
four areas of cost which the Administrators have identified as unlikely to prove controversial and 
have suggested that the Court is unlikely to be much assisted by detailed scrutiny.  These four 
areas are as follows:  

 
i) Work done for the benefit of all Nortel EMEA debtors and which has been allocated 

between them (“the Reallocated Costs”), £539,962. 
 

ii) Costs associated with the sale of the business, referred to as “Transaction Time Costs”, 
£2,611. 
 

iii) The costs of E & Y Paris incurred in order to maintain accounting and other similar functions 
necessary to comply with French law, £269,190. 
 

iv) The charging rates of E & Y London staff in relation to time incurred on the Administration, 
which rates have not changed since the commencement of the Administration and which 
have been approved by the Creditors’ Committee in all earlier periods. 
 

10. The suggestion that the Administrators would seek the approval of the Court for my work to be 
reduced in relation to these four areas was discussed with me prior to the submission of a letter 
from Herbert Smith Freehills dated 16 September 2019 describing these four areas.  As regards the 
Transaction Time Costs, I regard these costs as de minimis in the context of the Application.  As 
regards the other three areas, although I make some general comments, I have not considered it 
necessary to carry out any detailed work. 

 
11. As the Application is for the Court to approve a total of £1,678,693, my detailed work has focused 

on the remaining amount, being a sum of £866,930. 
 

12. In carrying out my assessment, I have had regard to Part Six of the Practice Direction: Insolvency 
Proceedings [2018] Bus LR 2358 (the “Insolvency Practice Direction”).  In particular, I note 
paragraph 21.2 (4) which states that “The remuneration of an office holder should reflect the value 
of the service rendered by the office holder, not simply reimburse the office-holder in respect of 
time expended and cost incurred” and paragraph 21.2 (3) which states that “…..  if after having 
regard to the evidence and guiding principles there remains any doubt as to the appropriateness, 
fairness or reasonableness of the remuneration sought to be fixed (whether arising from a lack of 
particularity as to the basis for and nature of the office-holder’s claim to remuneration or 
otherwise), such element of doubt should be resolved by the Court against the office holder”. 



 

 
13. In addition, paragraph 21.2 (7) refers to the “Proportionality of remuneration” as follows; ”The 

amount and basis of remuneration to be fixed by the Court should be proportionate to the nature, 
complexity and extent of the work to be completed ….. or that has been completed by the office-
holder and the value and nature of the assets and the liabilities and/or potential liabilities with 
which the office holder will have to deal or has had to deal, the nature and degree of the 
responsibility to which the office-holder has been subject in any given case, the nature and extent 
of the risk (if any) assumed by the office holder and the efficiency (in respect of both time and cost) 
with which the office-holder has completed the work undertaken”. 

 
14. In carrying out the work I have been provided by the Administrators with copies of documents 

arising from Court Applications, reports to creditors, reports to creditors’ committees, 
agreements, critical correspondence with creditors and numerous other documents of relevance 
to my work.  I have not set out a complete list of all documents provided to me as to do so would 
not be proportionate.  However, I have referred in the report to those important documents which 
have informed my conclusions.  I have also sought and obtained from the Administrators detailed 
explanations of such elements of their work as is not otherwise apparent from the documents 
provided to me.  Certain of these explanations have been by way of memoranda, many of which I 
attach as Appendices to my report.  Where I have relied on verbal explanations, I have made it 
clear in the report that this is the case. 
 

15. As well as having numerous conversations with one of the Administrators, Mr. Stephen Harris, I 
have spoken to the Conflicts Administrator for Nortel Networks S. A. (“NNSA”), Mr. Stephen Taylor.   
I have also spoken to M. Antoine Tchekhoff and M Rajeev Sharma-Fokeer, lawyers from the French 
firm FTPA, who are advising the Mandataire Ad Hoc, Maitre Cosme Rogeau.  I will briefly describe 
the roles of the Conflicts Administrator and the Mandataire Ad Hoc in the section of my report 
entitled “Background”.  I have also spoken to members of E & Y’s staff in Paris. 

 
16. I have not carried out an audit of the information provided to me. 

 
17. I have based my report on the documents provided to me, the conversations I have referred to in 

paragraph 17 above and the explanations given to me by E & Y staff, in particular Mr Harris.  I have 
provided a copy of the section of my report headed “background” to Mr Harris who has confirmed 
that to the best of his knowledge and belief this section of the report is accurate.  Where I have 
relied upon explanations provided by Mr Harris rather than documents, I have made this clear in 
the report.  I have endeavoured to ensure that my work has been proportionate to the 
circumstances.  

 
C.        Background 

C.1 General 

18. The insolvency of NNF has been described in a number of Court documents, for example the 
judgement of Mr. Justice Snowden granting liberty to perform the Global Settlement dated 3 
November 2016 and the fourteenth witness statement of Mr. Harris (“SJH14”) dated 22 August 



 

2019.  While I have relied on these documents to inform my work, I will restrict my comments on 
the background to this case to those matters which are particularly pertinent to this report. 

 
19. The Nortel case, including NNF, was a large and very complex case and the reaching of the Global 

Settlement on 12 October 2016 represented a major achievement for the Administrators.  The 
Global Settlement involved four important and related agreements, dealing principally with how 
the proceeds of sale of certain of the Nortel Group’s assets were to be allocated between the 
various Nortel entities.  The agreements also dealt with how certain major creditor claims were to 
be resolved. However, with the exception of the short period between the start of Period 1 on 3 
September, 2016 and 12 October 2016, the remuneration on which I am being asked to report 
reflects only what happened after the Global Settlement was reached. Therefore, I have focussed 
on what happened in this later stage of the insolvency of NNF. 

  
20. In contrast to what happened before 12 October 2016, since that date the insolvency of NNF, 

although not straightforward, has been much less complicated.  With the exception of dealing with 
the risks associated with the understanding and agreement of any tax liabilities, on which I 
comment further in Sections C2 to C5 of this report, the case has been relatively simple.  I set out 
below the main steps the Administrators have taken to conclude this insolvency. 

 
21. First, the Administrators had to ensure that the various agreements, releases, acknowledgments 

and obligations of the Global Settlement could be finalised so that the proceeds of certain sales 
(“the Lockbox Proceeds”) could be distributed in accordance with the Settlement and Plans 
Support Agreement, part of the Global Settlement.  Although it was necessary to reach waiver 
agreements in respect of two of the conditions, this agreement became effective on 7 May 2017 
and on 26 May 2017 NNF received its allocation of the Lockbox Proceeds amounting to 
US$3,901,111.38. 

 
22. One of the four agreements which was part of the Global Settlement was principally designed to 

deal with very large contribution claims brought by the UK Pensions Regulator and asserted 
against various Nortel entities, including NNF.  Under this agreement (“the UKPI Settlement Deed”) 
NNF was required to make distributions to creditors by way of a Commercial Interest CVA, 
whereby rather than paying interest at the statutory rates (generally 8%), interest to creditors 
would be paid at a commercial rate, fixed as 3.6% per annum simple interest.  Such a CVA was 
proposed and approved at a meeting on 11 May 2017.  Although the CVA Proposal was a lengthy 
document, there were only two significant matters which seemed to me unusual: 

 
i) The commercial interest rate arising as a consequence of the UKPI Settlement Deed. 

 
ii) The provision of a claims’ mechanism and waterfall priorities for payment of claims 

reflecting what creditors rights would have been had they received payments as a result of 
secondary proceedings being opened in France.  This was designed to enable the 
Administrators to meet their statements regarding the future conduct of the Administration 
as set out in their proposals to creditors made at the first meeting of creditors in February 
2009.  The Administrators had sought to discourage the opening of secondary proceedings 



 

in France by offering to ensure that local creditors would fare no worse than they would do 
had secondary proceedings been in place. 

 
23. In an effort to ensure that creditors received distributions in as timely a way as possible, the 

Administrators applied to the Court for an order enabling them to set a bar date before which 
creditors of the Administration had to submit expense claims.  For NNF this was of importance in 
assisting them in reaching a conclusion as to how much to reserve in respect of any taxation 
assessable on the Administration.  This was an imaginative way to expedite the agreement of 
expense claims.  Such an order was made on 9 June, 2017. 

 
24. When the CVA became fully effective on 9 June 2017, the Administrators’ main task was to agree 

or otherwise determine pre-insolvency creditors’ claims received before the CVA bar date and 
agree or otherwise determine expense creditors’ claims received before (or indeed subsequent to) 
the expense claims’ bar date, fixed as being 27 October 2017. 
  

25. The claim of the UK Pension Regulator of Euros 2,372,637,861 was dealt with in accordance with 
the UKPI Settlement Agreement, so little further work was needed on this matter. After 
eliminating this claim, total claims amounted to Euros 8,640,638.  Of this amount, Euros 2,172,897 
was in respect of NNSA, NNF’s indirect parent company, which was offset against a loan to NNSA 
of approximately Euros 52 million.  There is a more detailed description of this loan in section C4.  
Euros 2,134,387 related to Corporation Tax which, after adjustment in respect of interest claimed 
post-petition, was admitted for Euros 2,087,821. A further Euros 380,400 of claims was in respect 
of five inter-company creditors.  These creditor balances had largely been agreed before October 
2016 and were admitted for a total of Euros 370,190.  

 
26. The remaining 64 creditors’ claims were for a total of Euros 1,782,166.  Of these, 47 creditors were 

agreed without adjustment for a total of Euros 1,383,122.  A further 17 creditors’ claims for Euros 
399,044 were admitted for Euros 210,453. The details of amounts claimed and amounts admitted 
are set out in SJH14 [1/22/461]. 

 
27. Having carried out the exercise to agree creditor claims, both pre and post insolvency, on 5 

December 2017 the Administrators made a first distribution to creditors of 95% of their admitted 
claims. On 21 June 2018 a second and final distribution was made.  Taking the two distributions 
together, all pre-petition creditors have been paid in full together with commercial interest of 
3.6%. 

 
28. The main reason why two distributions was necessary was that before distributing interest the 

Administrators had to reach agreement with both the English and French tax authorities that no 
withholding taxes had to be retained. Such agreement was not obtained until June 2018. A 
memorandum from Mr Harris dated 26 September (Appendix 2) sets out an explanation of this. 

 
29. On 18 July 2019, with no additional pre-petition claims other than those already agreed or 

determined when the distributions were made, the CVA was terminated. 
 



 

30. The Administrators considered what was the best way of concluding the Administration and 
remitting the remaining surplus to the shareholders.  In doing so they consulted with those parties 
interested in the outcome and in particular with the main beneficiary, NNSA.  In 2009, at the 
outset of the insolvency proceedings of NNF and NNSA, the administrators appointed to the two 
companies were the same.  However, in June 2015, as a result of the then NNSA administrators 
facing a conflict regarding the negotiation of what was to become the General Settlement, a 
conflicts administrator, Mr. Stephen Taylor (“the Conflicts Administrator”), was appointed as an 
additional administrator of NNSA. In addition, French secondary proceedings were launched in 
May 2009 in respect of NNSA and Maitre Cosme Rogeau was appointed as liquidator. 

 
31. For French regulatory and tax reasons, the Administrators of NNF were required to ensure that 

audited Annual Accounts were produced.  For conflict and other reasons, the Administrators did 
not think it appropriate for them to take responsibility for preparing these accounts.  
Consequently, on 30 June 2015 the French liquidator of NNSA, Maitre Cosme Rogeau, was also 
appointed as the Mandataire Ad Hoc for NNF.  The remit given him by the Versailles Court 
appointing him was a restricted one.  After revision (see Appendix 3), with effect from 15 February 
2018, his role is as follows: 

 
i) To approve the accounts of NNF and to present them to the Ordinary General Meeting of 

NNF’s shareholders; 
 

ii) To convene the Ordinary General Meeting of NNF’s shareholders, in order in particular to 
approve the aforementioned accounts; 
 

iii) In general, to make any recommendation necessary for the proper conduct of the main 
insolvency proceedings of NNF; 
 

iv) To keep the Court regularly informed of the situation of NNF and its evolution. 
 

32. An indication of the limited role the Mandataire Ad Hoc has in NNF’s insolvency is the amount of 
fees which he has charged for his services.  I am informed by the Administrators that he was paid 
no fees whatsoever in Period 1.   

 
33. By mid-2018, all the principal parties and their advisors had concluded that rather than arrange for 

distribution through a local liquidation, a more efficacious result would be achieved by using a 
French law process of distribution without liquidation, known as “transfert universel de 
patrimoine” (“TUP”).  Under this process, NNF and NNSA will merge, with NNF’s remaining assets 
and liabilities being transferred to NNSA. 

 
34. The detailed arrangements for bringing into effect the TUP are set out in an Implementation 

Agreement dated 8 August 2019 entered into by the various office-holders acting on behalf of NNF 
and NNSA (see SJH14 [2/10/185]). 

 



 

35. The main asset to be transferred is the cash at bank, about Euros 16 million. The only other asset 
of substance is an inter-company loan due by NNSA to NNF of some Euros 52 million.  As a result of 
the TUP, when transferred to NNSA this loan will be offset against the exact same inter-company 
payable in NNSA’s books, thereby eliminating both the receivable and the payable. 

C.2 Tax Complications 

36. Probably the most significant complication that the Administrators have had to deal with after 
achieving the Global Settlement was how to determine the amount of any taxation which might be 
payable in respect of French Corporation Tax. 

 
37. There were three main problems the Administrators had to overcome:  

 
i) How much delay would there be before the taxation position could be finalised. 

 
ii) Would the French Tax Authorities accept the amount recovered from the Lockbox 

Proceeds as being fair value, not requiring any adjustment in the tax computations. 
 
ii) Would there be any complications arising from the treatment of the Euros 52 million 

inter-company debt owed by NNSA. 
 

C.3 Delay in finalising tax affairs 

38. A common problem in achieving finality in complex cross border insolvency cases is obtaining 
certainty as to what taxation is payable. The agreement of tax charges for large companies often 
takes many years, whether solvent or insolvent.  In the case of insolvency, there is often little 
incentive for taxation officers to expedite resolution of these matters. 

 
39. This problem was envisaged by the Administrators when they made an application for an order 

setting a bar date by which time expense creditors were required to submit all expense claims 
relating to the periods post insolvency.  Paragraphs 125 to 139 of Mr. Bloom’s seventeenth witness 
statement describe the problem.  For NNF, he explained that there was no recognised procedure 
by which tax clearance could be secured until the expiry of the relevant limitation period.  In 
paragraph 125, Mr. Bloom particularly focused on the need to finalise the taxation consequences 
arising from the receipt of the Lockbox Proceeds. 

 
40. I am informed by Mr Harris that the agreement of French Corporation Tax computations is assisted 

by the production of audited Annual Accounts and this was the cause of some of the delay in 
concluding the Administration.  In addition, the treatment of the loan from NNSA was a matter 
which needed careful consideration. It was an important factor in considering the appropriate 
manner in which the Administration should be terminated, namely through a TUP rather than a 
liquidation. 

 
41. I am also informed by Mr Harris that the French tax affairs of NNSA are managed by the French 

liquidator, Maitre Cosme Rogeau, who had been appointed under French secondary proceedings 



 

commenced in 2009.  It was his opinion that the overall approach to the TUP should properly 
reflect the inter-company loan made by NNF to NNSA and be included at the full amount in the 
accounts of both companies, reflecting the factual matrix in early 2019.  This could not be achieved 
until the audited Annual Accounts for NNF for 2018 had been approved, which was not until June 
2019.  

C.4 The Lockbox Proceeds 

42.  
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C.5 The debt due by NNSA 
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D. Findings 
 

56. Although the Application deals separately with the remuneration of the Administrators and the 
Nominees and Supervisors of the CVA, many of my findings apply equally to both insolvency 
proceedings and I have not distinguished between them unless I considered it necessary.  

D.1 General comments 

57. From a preliminary review of the documents, I identified four areas where I was uncertain as to 
whether the office holders had developed an appropriate strategy for the conduct of the 
insolvency. 
. 
i) 57.1 I questioned whether or not the Supervisors of the CVA had made distributions 

on a sufficiently timely basis.  Mr Harris described the difficulties the Supervisors faced in a 
memorandum already referred to in paragraph 28 (Appendix 2). The main problem the 
Administrators had to overcome was obtaining clearance from the English and French tax 
authorities before distributions of interest could be made without deduction of 
withholding tax.  I am satisfied that there was little more the Supervisors could have done 
to further expedite payments to creditors. 
 

ii) 57.2 I was also concerned as to how long it had taken the Supervisors to conclude 
the CVA, given that all creditors were paid in full together with interest by 21 June 2018. In 
paragraph 48 of SJH14 Mr Harris explains this delay, referring to the possibility of creditors 
filing after the CVA bar date and the need to allow time for unresponsive creditors to cash 
cheques issued to them in satisfaction of their claims.  
 



 

57.3 As any claims date back to 2009 or earlier and the CVA provided ample 
opportunity for creditors to make their claims before the bar date, the possibility of pre-
petition claims arising after the CVA closed was relatively remote.  However, the 
Administrators considered that should such claims be made, it would be easier to deal 
with them through the CVA rather than as a residual problem for the Administrators or the 
liquidator of NNSA.  

57.4 Mr Harris also drew my attention to paragraph 24.3 of section 2 of the CVA 
Proposal (SJH14 [1/18/265].  Under this paragraph, after one year has elapsed from the 
date of the relevant distribution, the holder of an unclaimed distribution is to be treated as 
having waived and released his rights thereto.  I am informed by Mr Harris that there were 
unclaimed dividends of Euros 73,120.   

57.5 The Supervisors’ first annual report to creditors for the period from the 
commencement of the CVA on 11 May 2017 to 10 May 2018 disclosed total time costs, 
including both direct time costs and re-allocated time costs, of £229,997 
(SJH14[1/24/469]).  The Supervisors’ final report disclosed costs of £280,487 (SJH14 
[1/26/484]).  This increase of about £50,000 included costs in May and June 2018 to 
organise the final distribution.  Therefore, costs incurred after the final distribution was 
made are relatively small and any delay in concluding the CVA is unlikely to have had a 
significant impact on the overall costs. 
  
57.6 In the Application the Administrators have requested remuneration of £275,025 
in respect of the CVA, £5,462 less than the amount disclosed in the Supervisors’ final 
report to creditors.  In addition to this, included in the E & Y Paris time costs is an amount 
of £56,731 which arises from work carried out in respect of the CVA.  The time costs of E & 
Y Paris which directly related to the CVA should have been disclosed in each of the 
Supervisors’ three reports to creditors. The overall remuneration claimed in the 
Application in respect of the CVA amounts to £331,756, not £280,487 as reported to 
creditors.  
 

iii) 57.7 I was also concerned as to how long it has taken to progress from full 
distribution to creditors to the point when this Application was made, a period of some 
fifteen months.  Mr Harris has explained this delay in a memorandum which I attach as 
Appendix 5.  It is apparent that the largest part of the delay arises from the need to obtain 
audited Annual Accounts, initially for 2017 and then for 2018.   
 
57.8  

 
 

 
 

  
 

 



 

 
 

   
 
57.9 A further reason for the delay was to provide time for the liquidation of NTL, a 
wholly owned subsidiary of NNSA, which held 92.62% of the shares of NNF (SJH14 
[2/10/185]).  
 

iv) 57.10 The fourth concern I considered in greater depth was the engagement with 
creditors, which I deal with in the next section of my report.  With the exception of the 
criticism I have regarding this, I am satisfied that the Administrators have approached the 
later stages of this case in an appropriate way and generally dealt with matters in a timely 
fashion. 

 
58. In developing the overall strategy for progressing this case and providing value to creditors, there 

are four matters which I would bring to the Court’s attention which have been dealt with in a 
particularly effective way: 
 
i) By setting up a central team to deal with matters common among the EMEA group, the 

insolvencies have been progressed in a more effective way than would have been the case 
had each insolvency been progressed independently.  In my opinion this approach has led 
to better outcomes and lower costs. 
  

ii) The early involvement of a representative of DGE as a member of the Creditors’ 
Committee has almost certainly proved of benefit in enabling the Administrators to 
progress the agreement of French Corporation Tax on a timelier basis than would 
otherwise have been the case. 
 

iii) The setting of an expense claims’ bar date has also been of importance in helping to 
expedite the agreement of the French tax liabilities.  The Court Order obtained by the 
Administrators is not one I have come across before and reflects some very constructive 
thinking as to how to expedite distributions to creditors. 
 

iv) The exit from the Administration through a TUP appears to be a novel route to bring a 
conclusion to a French insolvency.  Although it is probably the case that this approach has 
taken longer than a simple liquidation, this seems entirely justified  

.  I note that this 
approach has been endorsed by Maitre Cosme Rogeau acting in his capacity both as 
Mandataire Ad Hoc and as liquidator of NNSA (SJH14 [2/16/266]). It is also apparent from 
the letter written by the Conflict Administrator of NNSA, dated 21st August (SJH14 
[2/17/229]), that both he and the members of the Creditors’ Committee of NNSA believe 
the TUP to be the most effective way of bringing the insolvency of NNF to a close. 

D.2 Engagement with creditors 



 

59. The main concern I have with the effectiveness of the work carried out by the office holders arises 
as a result of their failure to engage effectively with creditors. 

   
60. In my experience, particularly in complicated insolvencies, office holders take care to involve 

creditors in determining an appropriate strategy for conducting the insolvency.  This engagement 
with creditors is generally done through regular meetings with a creditors’ committee.  At such 
meetings the office holders explain progress on the case and what their plans are going forward.  
These meetings also provide an opportunity for office holders to provide information regarding 
their proposed fees and seek the committee’s approval of those fees.  It is only through a proper 
understanding of the case that a committee can be in a position to determine whether 
remuneration sought is appropriate. 

 
61. For the Administration, there was a creditors’ committee (the Creditors’ Committee”) and on 24 

January 2017 this committee met with the Administrators and approved their remuneration for 
the period up to 2 September 2016, being the latest date for which appropriate information was 
available. 

 
62. However, this was the last meeting of the Creditors’ Committee and I have been provided with no 

information to suggest that there were any further discussions with the Committee, let alone a 
meeting of the Committee. 

 
63. In a memorandum dated 3 October 2019, which I attach as Appendix 7, Mr Harris has responded 

to questions raised regarding the role of the Committee following my review of the 
Administrators’ six-monthly progress reports to creditors.  It is apparent from this memorandum 
and the six-monthly reports to creditors that, at least until early 2018, there was significant doubt 
as to whether the creditors would be paid in full, including interest.  It is also apparent that, at 
least up until the six-monthly report dated 8 February 2018 (Appendix 9), the Administrators 
envisaged obtaining the approval of the Committee for the remuneration they were seeking. 

 
64. Mr Harris has drawn my attention to the nice distinction between the amount owed as a pre-

petition creditor and the amount payable in respect of interest.  He referred to the LBIE case 
where the Supreme Court held that where a creditor proves for his debt, his contractual rights as a 
creditor are satisfied when his proof is paid in full.   

 
65. This raises the question of whether a Creditors’ Committee can properly continue to operate 

following payment in full of the principal balance, notwithstanding the fact that creditors may 
remain at risk in relation to the payment of interest.  That is a matter of law on which I am not 
qualified to reach a conclusion.  However, if the principal parties at risk are the creditors in respect 
of unpaid interest, regardless of whether or not they retain statutory authority to approve fees, 
the opinion of a committee (whether a formal Creditors’ Committee or otherwise) would be of 
importance to a Court being asked to determine the same question.  

 
66. Mr Harris responded as follows in relation to a question about fee increases; “Following the 

successful Global Settlement, the Joint Administrators were considering an increase to their charge 



 

out rates across certain EMEA entities.  NNF was a candidate for a rate increase.  However, it is fair 
to say that the Joint Administrators thinking on NNF had not consolidated fully and with time the 
better view was that it was not appropriate at NNF to get Creditors’ Committee approval to 
remuneration.  I recall there was some debate in this arena, but the optics of a dual parish at 
NNSA, a liquidator and administrators whose work was partially complete and whose creditor base 
was not understood fully and the presence of employee liabilities and claims presented an 
awkward backdrop.  Further, it may have been presumptuous to assume that the DGE, who had 
been particularly thoughtful prior to joining the Creditors’ Committee in August 2014, would have 
engaged given the emerged shareholder surplus. The DGE may well have taken a wider view and 
concluded that it was not for the DGE to get in the way of a liquidator at NNSA.   I note also 
following an earlier question that in mid 2107 (sic), looking at correspondence to the DGE, it was 
evident a vanilla liquidation was on our minds, however by March 2018 the TUP had become quite 
tangible.   A Court application of sorts would be inevitable.” 
  

67. Dealing with creditors’ committees is not always straightforward, but notwithstanding the 
complex NNSA backdrop, I do not think this explanation provides any compelling reason not to 
convene a Creditors’ Committee meeting for NNF. Although NNSA’s affairs may be complex, I do 
not see how attending a meeting of the Committee of NNF could be considered to be getting “in 
the way of a liquidator at NNSA” and any speculation as to whether or not the DGE representative 
would have engaged would have been clarified by calling a meeting.  For a case of this size, 
explaining progress on a case and seeking approval of remuneration is something that should be 
sought on a relatively frequent basis, preferably for periods of not more than one year.  

 
68. The absence of any Creditors’ Committee approval for remuneration for periods after 2 September 

2016 is in contrast to what has happened in respect of the various Nortel companies which were 
dealt with in the Batch 1 and Batch 2 applications, where fees were approved by creditors’ 
committees for most companies for dates ranging between 29 September 2017 and 30 March 
2018.  In my opinion, the Administrators should have convened a meeting of the Creditors’ 
Committee on or about the end of 2017 to explain progress on the case and seek approval of their 
fees.   
 

69. At some point in the first half of 2018 it became apparent that creditors would be paid in full for 
both the amount proved and commercial interest thereon.  At that time the Administrators should 
have considered how their remuneration was going to be approved. 
 

70. I do not think it satisfactory for the Administrators to have waited for three years before seeking 
the Court’s agreement to what by then was a considerable sum. 

 
71. In applications made to the Court in other Nortel cases the Administrators identified the reliance 

the Court might place on the opinion of the beneficiaries of the surplus in an estate where 
creditors are paid in full.  For NNF it was apparent from about March 2018 that there was likely to 
be a surplus after creditors were paid in full and that the beneficiary of that surplus was NNSA.  In 
my opinion, the Administrators would have been well advised to approach the Creditors’ 
Committee of NNSA at that time to engage them further in the case and at the same time to find 



 

out whether they would be willing to provide any support to an application to the Court for 
approval of the Administrators’ and Supervisors’ remuneration.  This was a course the 
Administrators ultimately took, but not until March 2019.  

 
72. Starting in March 2019, the Administrators provided detailed information to the NNSA Creditors’ 

Committee regarding the remuneration they sought.  They requested that this information be 
reviewed by members of the Committee and, if appropriate, asked that the members of the 
Committee acknowledge their support for a pending fee application to the Court.  In paragraphs 
89 to 92 of SJH14 Mr Harris describes the meetings on 13 March 2019, 24 June 2019 and 18 July 
2019 where such requests were made.  The NNSA Committee members were critical of the 
Administrators’ failure to get part of their fees agreed by the NNF Creditors’ Committee at an 
earlier stage. The Committee also met on 2 September 2019 without the presence of the 
Administrators to discuss the remuneration application. The response of the NNSA Creditors’ 
Committee to the Administrators’ request to consider acknowledging their support for the fee 
application is described in a letter from the Conflicts Administrator to Mr Justice Snowden dated 3 
September 2019 (SJH14 [9/107]).  In that letter he states that the Committee “were unable to 
express a view on the Remuneration Application, given their lack of knowledge of the Joint 
Administrators work in NNF as is set out in the Fee Pack and their lack of involvement in that 
administration or any creditor committee oversight thereof”. 

 
73. It is not possible for me to know whether the NNSA Creditors’ Committee would have been 

prepared to engage further had they been approached in, say, March 2018 rather than March 
2019.  However, in my opinion, earlier engagement with that Committee would have enhanced 
the prospect of their being willing to take a more active role in reviewing any remuneration 
application that the Administrators sought.  

 
74. In setting out details of their proposed fees in their six-monthly reports to creditors, time costs in 

relation to E & Y Paris were overlooked for each of the four reports ending with that for the six 
months to 13 January 2019 (Appendix 11).  In preparing the six-monthly report for the period to 13 
July 2019 (SJH14[1/9/101]) this error was corrected, although there is no explanation of this in that 
report, where Administration time costs for the six-month period to 31 May 2019 are disclosed as 
being £578,349.  Most of this amount relates to earlier periods. 

 
75. As regards the CVA, paragraph 30.2 of Section 2 of the Proposal (SJH14 [1/18/270]) states “On and 

with effect from the Implementation Date there shall be constituted by the Supervisors a CVA 
Creditors’ Committee, the members of which shall be identical to the members of the Existing 
Creditors’ Committee” being the Creditors’ Committee in the Administration.  There is no record of 
there being any correspondence with such a committee, let alone a meeting.  The Supervisors 
made no attempt to engage with such a committee in the progress of the CVA or in the approval of 
their fees.  However, as noted in paragraph 27 above, by 21 June 2018 creditors had been paid the 
full amount of their claims together with interest and the Supervisors would have had to consider 
other ways of seeking approval of their fees.  Further consideration of the Supervisors charge-out 
rates is considered in section D5. 

D.3 Areas where detailed scrutiny will not assist the Court 



 

76. In paragraph 9 I have described the four categories of costs which were identified where detailed 
scrutiny is not required.  However, I make some general comments. 

 
77. Re-allocated costs of Euros 539,962 include costs in respect of the Administration and of the CVA.  

Although in the letter dated 16 September 2019 Herbert Smith Freehills refer to re-allocated costs 
as being £429,461, this amount has not included the re-allocated costs of £110,500 relating to the 
CVA. In my opinion, the CVA re-allocated costs should be treated in much the same way as the 
Administration re-allocated costs. 

 
78. For Period 1, total costs incurred before re-allocation to the Nortel EMEA debtors amounted to 

significantly in excess of £10 million.  I agree that it would not be proportionate to review these 
costs in any detail.  

 
79. I note that the Court can draw some comfort from the fact that the overall figures and the method 

of allocation between companies has been considered without objection by the Nortel Networks 
UK Limited (“NNUK”) Pension Trustee and the Creditors’ Committee of NNSA in relation to earlier 
remuneration applications with which they were concerned.  The NNUK Trustee was assisted by a 
review that PwC carried out on its behalf in respect of the Batch 2 Court applications.  I have been 
provided with a high-level summary of the work PwC carried out which appears reasonable in the 
circumstances.  

 
80. While the method of re-allocation requires some degree of judgement, due consideration has 

been given to try to allocate costs in as fair a way as possible. I have also noted in paragraph 58 
that the approach of using a central team to work on matters which are common to the EMEA 
debtors is one which will have improved the overall efficiency and effectiveness of the office 
holders’ work.    

 
81. The second category where detailed scrutiny is unlikely to be necessary is in relation to the sale of 

the Nortel global business and the subsequent dispute regarding the allocation of the proceeds.  
As these costs for Period 1 only amount to £2,611, I have not considered them further. 

 
82. The third category where detailed scrutiny was considered unlikely to be necessary is in relation to 

the costs incurred by E & Y Paris in order to maintain accounting and other similar functions 
necessary to comply with French law. In the letter from Herbert Smith Freehills to the Judge dated 
16 September 2019 suggesting that detailed scrutiny is unlikely to be necessary, reference was 
made to the role of the Mandataire Ad Hoc. It was suggested that the “mandatory” functions 
carried out by E & Y were done in close conjunction with the Mandataire Ad Hoc so that there had 
already been a degree of awareness and scrutiny applied by an independent French insolvency 
practitioner. 

 
83. While I do not disagree that the Mandataire Ad Hoc did have some awareness of the work carried 

out by E & Y Paris, it was evident from my conversation with the lawyers at FTPA advising the 
Mandataire Ad Hoc that his role was a limited one and that he had very little involvement in the 
statutory bookkeeping and preparation of accounts save as regards the provision against the loan 



 

to NNSA.  As noted in paragraph 32, the Mandataire Ad Hoc has not been paid any fees in Period 1, 
an indication of the limited extent of his involvement. 

 
84. The Administrators have provided me with a schedule (Appendix 12) showing the dates of audit 

and tax return sign off together with key milestones in agreeing the tax affairs of NNF with the 
DGE.  In Period 1, audited Annual Accounts were completed in respect of all years from 2014 to 
2018.  It is clear that E & Y had a significant amount of work to do to organise this and the tax 
returns which followed. 

 
85. Given the limited involvement of the Mandataire Ad Hoc, I have given further consideration as to 

whether it was appropriate to carry out any further detailed work in relation to this category of 
costs.  In SJH14 [3/8/39], the costs of going concern accounting for Period 1 are disclosed as 
£202,325; the costs of going concern audit for Period 1 as £36,174; and a further £30,692 is sought 
for going concern accounting in Period 2.  Thus, the total costs sought for this work amount to 
£269,191. 

  
86. To carry out further scrutiny it would be necessary for me to visit the offices of E & Y in Paris to 

inspect the books and records and such documents as related to the assistance E & Y provided to 
the auditors, KPMG.  As I am unfamiliar with French accounting and auditing requirements and not 
fluent in French, I concluded that such an exercise would result in disproportionate cost and be of 
only limited assistance to the Court. 

 
87. The fourth category where detailed scrutiny was considered unlikely to be necessary is in relation 

to the charge out rates of E & Y London in the Administration.  These rates were set at the outset 
of the insolvency and remained unchanged for all subsequent periods.  The rates had been 
approved by the Creditors’ Committee for all periods up to 2 September 2016. 

 
88. At paragraph 107 of SJH14 Mr Harris explains what factors are taken into account in determining E 

& Y’s charge out rates. It is important to understand that although these rates take account of the 
costs that E & Y incur, for example in the salaries they pay, they are set with regard to overall 
market pressure.  On large insolvencies it is not uncommon for creditors’ committees to seek 
reductions in so called “standard” rates.  Mr Harris has informed me that other than for the NNSA 
insolvency, no such reductions have been agreed for the EMEA debtors.  For the NNSA 
Administration, the Administrators have agreed to reduce their charge out rates by 10%. 

 
89. In the Administrators’ report to creditors dated 8 February 2018 (Appendix 9) the Administrators 

state that “It is the responsibility of the committee of creditors (“the Creditors Committee”) …… to 
approve the Joint Administrators’ remuneration.”  The report goes on to describe the intention of 
the administrators to increase charge out rates in respect of all periods subsequent to 3 
September 2016.  The Administrators illustrate the effect of such increased charge out rates on the 
time costs for the period from 27 May 2017 to 24 November 2017, the net effect of which is that 
they were seeking an overall increase in rates of approximately 4.6%.  Perhaps because no 
Creditors’ Committee meeting was held to approve such increases, in preparing the Application for 
Court approval of their fees, the Administrators have reverted to the original rates. 



 

 
90. On balance, I am satisfied that the charge out rates used for E & Y London in the Application are 

reasonable. 

D4 Time Expended 

91. In paragraphs 104 and 105 of SJH14 Mr Harris explains how time is recorded against one of a 
number of different workstreams.  This approach to the recording of time is consistent with what I 
have observed at other large accountancy firms and I have no reason to believe that time is not 
accurately recorded by E & Y staff.  I am also satisfied that the number and type of workstreams 
used is appropriate for a case of this complexity. 

 
92. There are three important ways in which the Administrators can ensure that the time incurred is 

no more than necessary and is managed effectively: 
 

i) By the best use of Nortel employees. 
 

ii) By ensuring that staff have the right level of experience. 
 

iii) By ensuring continuity of staffing. 

D4.1 Nortel employees  

93. For large insolvencies, effective retention and management of employees of the debtor is an 
important factor in progressing the case in a timely and cost-effective way. By retaining 
appropriate employees, the office holders can ensure that an appropriate knowledge base is 
retained.  This is of importance in a number of areas, not least knowledge of contracts and 
documents, experience of dealing with counterparties, particularly trade debtors and trade 
creditors, and knowledge of systems. In addition, continuity is improved by having full time 
employees and costs are reduced as the costs of employing a Nortel person are generally much 
lower than the costs of an employee of E & Y of equivalent experience and seniority. 

 
94. In a memorandum dated 26 September 2019 (attached as Appendix 13) Mr Harris has explained 

how retained Nortel staff in the UK and Ireland have been used to improve efficiency and to save 
on costs.  It is apparent that the use of Nortel staff in Maidenhead and Galway has been important, 
particularly in dealing with creditors and inter-company transactions. 

 
95. This can be contrasted with what happened at NNSA, where no employees were retained after 

2011.  The use of E & Y Paris staff to keep the books and records, prepare the annual accounts and 
liaise with the auditors will have been more costly than the retention of one or two key Nortel 
accounting staff to do most of this work.  However, the retention of Nortel staff in France was a 
matter primarily for the French liquidator of NNSA to handle.  Furthermore, with very attractive 
redundancy arrangements in France, it may well have been impossible for office holders to 
persuade French staff to continue. 

 



 

96. Overall, I have found no evidence to suggest that the Administrators could have made better use 
of Nortel staff. 

D4.2 Appropriate experience and expertise  

97. For an insolvency such as NNF, the use of staff with appropriate ability, knowledge and experience 
is critical. In my experience, having sufficient time from senior staff is probably the most important 
thing to consider.  Over many insolvencies, my experience has been that it is rarely the time of 
partners and directors that is criticised, rather the use of too many junior staff, albeit that the 
charge out rates for junior staff are much lower. 
   

98. I have reviewed the detailed schedules included in Volume 3 of the exhibits to SJH14 and 
considered the mix of seniority of E & Y London staff as well as E & Y Paris staff.  I have considered, 
in particular, the extensive use of staff with taxation experience and expertise and the personal 
involvement of Mr Harris.  For a case of NNF’s complexity, the mix of seniority of staff seems 
appropriate. 

D4.3 Continuity  

99. With a large and complex insolvency, such as NNF, continuity of staff is critical.  There is a 
significant learning curve when new staff are employed.  Not only does this increase the amount of 
time incurred, but there is a danger that critical knowledge is lost. 
 

100. Where a case has lasted for more than ten years, it is inevitable that there will be some turnover 
of staff. In addition, the office holders will have had to battle with other parts of E & Y to retain 
their best staff.   

 
101. From my review of the exhibits in Volume 3 to SJH14, it appears that, generally, continuity of staff 

has been good. On the Administration, nearly 80% of E & Y’s London costs reflect the time of only 
five key people.  The continuity of E & Y Paris staff is a little less impressive, with the time of five 
key people representing 71% of cost, however that is to be expected given the number of less 
experienced staff working on the books and records.  

D5 Charge out rates   

102. E & Y London charge out rates for the Administration have been dealt with in paragraphs 87 to 90 
above.  In this section I look at the E & Y London charge out rates for the CVA and at charge out 
rates for E & Y Paris. 
 

103. In paragraph 110 of SJH14 Mr Harris describes the basis of setting the charge out rates for E & Y 
London staff working on the CVA.  He explained that the Supervisors have applied a standard rate 
across all the various E & Y London’s teams to take account of conditions and rates prevailing in 
2016. 

 
104. Mr Harris has provided me with a schedule (Appendix 14) showing the effect on the proposed fees 

for the CVA had the charge out rates for the Administration been used instead.  This demonstrates 



 

that fees proposed for Period 1 have been increased by £34,781 as a result of using the higher 
rates in the CVA, an increase of approximately 15%. 

 
105. In paragraph 75 I have described the absence of any involvement of a creditors’ committee in the 

CVA.  The Creditors’ Committee approved charge out rates in the Administration for the periods up 
to 2 September and the Administrators have continued to use those charge out rates in proposing 
what remuneration they should be paid in the Administration.  Given that most of the individuals 
working on the CVA are the same as those working on the Administration, it is difficult to see the 
logic for using different charge out rates in the CVA. 

 
106. Paragraphs 29 and 30 of Section 2 of the CVA Proposal deal with Supervisors’ remuneration and 

expenses, creditors’ committees and their involvement in the approval of the Supervisors’ 
remuneration. If the Supervisors had considered higher rates as being justified, I would have 
expected them to convene a meeting of a creditors’ committee (of either the CVA or, if no 
separate CVA committee had been established, of the Administration Creditors’ Committee) 
before the end of 2017 to seek the committee’s approval for the higher rates.  Instead, there does 
not appear to be any attempt to involve or inform the creditors until the first annual progress 
report (SJH14 [1/24/467]), which was not completed until 10 July 2018, after all creditors had been 
paid in full.  In that report the Supervisors state “The Joint Supervisors continue to draw 80% of 
these fees on a regular basis as per clause 30.7.2 of the CVA proposal.  The Joint Supervisors intend 
to seek approval of the remaining 20% of fees from creditors in accordance with Clause 30.7 of the 
CVA proposal for the period to 29 September 2017.  The Joint Supervisors will seek the approval of 
the English Court for their time costs for the period from 30 September 2017, as appropriate, in due 
course.”  There is also a paragraph referring to the creditors’ guide to insolvency practitioners’ fees 
under voluntary arrangements. 

 
107. In Appendix 1 to this six-month report there is a table showing a summary of time costs for the 

period.  Part of the table shows costs for the CVA period to 10 May 2018.  The second part of the 
table is set up to show “Time costs approved to date (to 29 September 2017)”. That part of the 
table is blank. As regards the Supervisors’ remuneration, this first annual progress report is at best 
confusing and provides no information about the higher charge out rates proposed for the CVA. It 
is possible that the template for the report has been borrowed from another EMEA entity where 
the date 29 September 2017 has some relevance.  For a number of other EMEA entities, fees were 
approved by creditors’ committees for periods up to 29 September 2017. 

 
108. I consider this further in the conclusions section. 

 
109. As regards the charge out rates of E & Y Paris, the rates for 2016 and earlier periods were 

approved by the Creditors’ Committee.  I have been provided with a schedule disclosing the 
increases in those rates in 2017, 2018 and 2019 (See Appendix 15).  The annual increases are 
generally in the range 1% to 2% and these increases appear reasonable.  

D6  The value of the service rendered 



 

110. While sections D4 and D5 deal with how the office holders have recorded the costs in terms of 
time incurred and charge out rates, the main focus of my review has been to consider the value of 
the service provided.  To understand this, it has been necessary to understand the case sufficiently 
well to determine whether the focus of the Administrators’ efforts has been appropriate and 
whether the case has been run in an efficient and effective way.   
 

111. In section C2 to C5 of the background section I have explained in some detail the taxation issues 
which are critical to an understanding of why it has taken so long and cost so much to bring the 
case to a conclusion.  The time costs in respect of tax matters amount to nearly £330,000.  In 
addition, the need to minimise taxation risks has also led to significant indirect costs. A large part 
of these costs reflects the need to keep books and accounts, produce audited Annual Accounts and 
keep the insolvencies open for longer periods that would have been the case if taxation issues had 
been less critical.   

 
112. The case has also involved considerable liaison between Nortel staff, E & Y staff, both in London 

and in Paris and office holders for NNF’s parent, NNSA.  This has been made somewhat more 
difficult by certain key records being in the UK - treasury functions, bank accounts and 
arrangements for payments and receipts - while the books and records have been in Paris.  The 
agreement of creditors’ claims has needed input from the Administrators’ staff in London, Nortel 
staff in Maidenhead and Galway and E & Y staff in Paris.  The cross-border nature of the case, with 
English proceedings for a company that operated in France with mostly French employees and 
French creditors, has clearly complicated matters. 

 
113. However, despite the taxation and cross-border issues, the insolvency is reaching a satisfactory 

conclusion and other than costs that relate to the agreement of the Administrators’ and 
Supervisors’ remuneration, I have not identified any significant areas where the value of the 
service provided has been disproportionate to the remuneration sought. 

D7 Period 2 remuneration 

114. In paragraph 113 of SJH14 Mr Harris explained that Period 1 extends only as far as 7 June 2019 as 
it was the latest practicable date prior to the filing of the Application up to which the 
Administrators were able to provide a full breakdown in respect of their remuneration.  I note that 
in a letter dated 15 July 2019 (SJH14 [2/32/575]) from the Administrators to the members of the 
NNSA Creditors’ Committee seeking their views on the remuneration of the Administrators, a fee 
pack is provided which also has Period 1 costs up to 7 June 2019. That fee pack describes 
approximately the same total fees as the Administrators now seek in the Application to the Court; 
£1,680,209 in the fee pack and £1,678,693 in the Application. 
 

115. In both the fee pack provided to the NNSA Creditors’ Committee and to the Court, the 
Administrators have provided an estimate of the additional remuneration they seek for the Period 
2 being the period from 8 June 2019 to the estimated conclusion of the insolvency, 9 November 
2019..  In total they seek the Court’s approval for estimated fees of £127,066. 

 



 

116. Attached as Appendix 16 is a memorandum prepared by Mr Harris dated 2 October 2019.  This 
describes the process for estimating the costs for Period 2.  It also details costs up to 27 September 
2019, the latest information then available to the Administrators.   

 
117. As regards the costs for E & Y Paris, actual costs to 27 September 2019 are only £13,093 compared 

to an estimate of £61,062.  However, a good part of the estimated time costs for E & Y Paris relates 
to actions in completing the TUP, including the preparation of completion accounts and pro-forma 
tax calculations, so it is not surprising that much of the Period 2 estimate relates to work still to be 
done. 

 
118. As regards the estimated costs for E & Y London in the Administration, costs recorded up to 27 

September 2019 of £119,214 already exceed the estimated costs to completion of the case by 
£73,839. 

 
119. In the memorandum referred to in paragraph 116 Mr Harris explained that “The Joint 

Administrators’ costs will depend upon the fee assessment and the ultimate conclusion of the 
Court. Therefore, they are unable to provide estimated costs to the conclusion of the 
administration.” However, an updated forecast (Appendix 17) was provided on 10 September 
2019.  The revised forecast shows estimated costs to completion (excluding re-allocated costs of 
£10,583) of £293,275. This is £176,793 more than had been originally forecast. 

 
120. Of this overrun, an estimate of £105,742 relates to costs arising from additional work in 

connection with the fee assessment.  As these costs are not part of the Application, they are not 
within the scope of this review.  That leaves an overrun of £71,051 which relates to the 
remuneration which is the subject of this Application. Of this, £47,951 relates to the London costs 
of the Administration, £13,885 to the CVA and £9,215 to the costs of E & Y Paris. 

 
121. Mr Harris explained the reason for the overrun on Administration time costs as follows; “The 

difficulty encountered by the NNSA Committee in forming a view on the remuneration of the NNF 
Officeholders has required that the Joint Administrators have had to produce more detailed 
information for the Court and with an eye to a future Fee Assessor.  This has also led to a delay in 
putting the Application before the Court, resulting in greater costs that expected.”  

 
122. I consider this further in the conclusions section. 

 
123. Mr Harris explained the overrun on the CVA as follows; “The CVA Period 2 time costs were 

estimated on the basis that the CVA would be modified to enable NNSA to hold any Unclaimed 
Distributions on trust after the TUP.  However, since a year had passed since the distribution, under 
the CVA any Unclaimed Distributions would form part of distributable assets.  As a result of this 
change in approach, the Joint Supervisors have had to liaise with their legal advisors and the 
Liquidateur Judiciaire of the NNSA accordingly.” 

 



 

124. Mr Harris has added that “Across both the CVA and the Administration, in face of representation 
requirements by NNSA, certain final tax confirmations were obtained.  Certain representations 
were also provided vis a vis the overall status of NNF.” 

 

E Conclusions 

 
125. The only substantial concern I have with the amount of remuneration sought by the office holders 

arises from the consequences of their having a less than satisfactory engagement with creditors, as 
described in section D2 of this report. 

 
126. The first consequence I have considered is whether the charge out rates of E & Y London in the 

CVA should be approved at rates some 15% above those agreed for the Administration, an 
increase resulting in their seeking additional remuneration of £34,781 for Period 1 (see paragraphs 
103 to 107).  Given the absence of any attempt to seek the Creditors’ Committee approval for 
these higher rates, or for the Supervisors to explain them in any of their reports to creditors, I can 
see no reason why a different rate should be used to that used in the Administration.   

 
127. The second consequence is that the Administrators and Supervisors have been unable to persuade 

the Creditors’ Committee of NNSA to provide support in relation to that part of the Application 
seeking approval of the Court for their proposed remuneration (see section D2). This has led to 
increased costs.  First, the Administrators incurred costs in providing information to the 
Committee and attending meetings with them.  Second, when it became apparent that the 
Administrators were unlikely to persuade the Committee to provide that support, costs were 
incurred in bolstering the information to be provided to the Court in support of the Application, 
both to help the Court but also with an eye to the possibility that the Court might decide to 
appoint an assessor.   

 
128. The Administrators’ latest estimate, prepared on 9 October 2019, discloses an overrun of £71,051 

in respect of Period 2.  Although there is no precise analysis of this overrun, it is clear that a 
substantial majority of it relates to the increased work done in respect of that element of the 
Application relating to remuneration.   

 
129. In view of the size of this overrun, I have considered whether any of the recommended reduction 

in remuneration described in paragraph 126 should be offset against the higher costs incurred in 
Period 2. 

 
130. In reaching a conclusion on this I have considered the following: 

 
i) The Administrators and Supervisors should have sought the approval of the Creditors’ 

Committee for some part of their remuneration while that Committee still had a statutory 
responsibility to approve the office holders’ remuneration (paragraphs 61 to 68 and 75).  
They did not. 
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